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DOMESTIC VIOLENCE AND CUSTODY-"TO 
ENSURE DOMESTIC TRANQUILITY" 
Panel Coordinators: 
Panelists: 
Judge Isabella Grant, San Francisco 
Superior Court 
Judge Mary C. Morgan, San Francisco 
Municipal Court 
Judge Betty M. Vitousek, Circuit 
Court, Honolulu, Hawaii 
Judge June Rose Galvin, Court of 
Common Pleas, Brooks County, Ohio 
Karil S. Klingbeil, Asst. Professor, Uni-
versity of Washington, Seattle, 
Washington 
Joan Kelly, Ph.D., Psychologist and 
Author, California 
Lisa Lerman, Advocacy Fellow, Ge-
orgetown Law Center, Washington, 
D.C. 
[T]he public's image of justice, good or bad. . . is 
developed [on the basis of] family court 
appearances. 
Judge June Rose Galvin 
INTRODUCTION 
The prevalence of divorce and domestic violence brings 
Americans before family courts in unprecedented numbers. 
Courts are overwhelmed by this flood of litigation and are seek-
ing new ways to resolve these conflicts. Custody awards are 
made against a shifting background of feminist politics and reac-
tionary backlash. l In an effort to provide NA W J judges with 
perspective on the shared difficulties of awarding (joint) custody, 
the Panel on Domestic Violence and Custody convened legal and 
mental health professionals to discuss the related issues of joint 
custody, mediation, and domestic violence. 
The panel included Judge Betty Vitousek of Hawaii and 
Judge June Rose Galvin of Ohio, both of whom preside over 
1. Shulman & Pitt, Second Thoughts on Joint Custody: Analysis of Legislation and 
Its Implications for Women and Children, 12 GOLDEN GATE U.L. REv. 539, 540, 570-71 
(1982). 
1
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family law courts and have extensive experience in family law; 
Karil S. Klingbeil, M.S.W., Assistant Professor at the School of 
Social Work, University of Washington, Harborview Medical 
Center, Seattle, Washington; Dr. Joan Kelly, clinical psycholo-
gist, founder and director of the Northern California Mediation 
Service and co-author of Surviving the Break-Up, a study of the 
effects of divorce on children; and attorney Lisa Lerman, Advo-
cacy Fellow at the Center for Applied Legal Services, George-
town University Law School and author of many articles on do-
mestic violence. 
The panelists held a broad range of views on joint cus-
tody-from "preferable and workable for the majority of di-
vorced parents" (Kelly) to a "[potential] form of child abuse ini-
tiated by parents and perpetuated by professionals" (Klingbeil). 
However, they generally acknowledged that joint custody is a 
growing trend in the resolution of custody disputes and there-
fore sought to define parameters for applying joint custody in 
the best interests of the children. All panelists viewed "pre-
sumptive" joint custody2 and "friendly parent" provisions3 with 
some degree of caution, and emphasized the need for careful 
evaluation on a case-by-case basis. The panelists generally 
2. Under a "presumptive" statute, joint custody is presumed to be in the best inter· 
ests of the child. Such a presumption is rebuttable only by a showing that joint custody 
would be detrimental to the best interests of the child. See, e.g., CAL. CIV. CODE 
§ 4600.5(a) (West Supp. 1984): 
There shall be a presumption, affecting the burden of proof, 
that joint custody is in the best interests of a minor child 
where the parents have agreed to an award of joint custody or 
so agree in open court at a hearing for the purpose of deter· 
mining the custody of a minor child of the marriage. 
3. Some joint custody statutes require the court to consider which parent would be 
. more likely to grant greater access to the children to the other parent. Such a finding is 
then used to determine sole custody if the parents fail to agree or the court chooses not 
to award joint custody. These provisions may encourage bad faith requests for joint cus-
tody by a parent who seeks to manipulate the other parent into financial, property set-
tlement, or visitation concessions. Shulman & Pitt, supra note 1, at 554-55. 
See, e.g., CAL. CIV. CODE § 4600(b)(l) (West 1983): 
In making an order for custody to either parent, the court 
shall consider, among other factors, which parent is more 
likely to allow the child or children frequent and continuing 
contact with the non-custodial parent, and shall not prefer a 
parent as custodian because of that parent's sex. 
WOMEN'S LAW FORUM 
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agreed that mediation can be a useful tool in resolving custody 
disputes;' however both Dr. Kelly and Ms. Lerman warned that 
mediation is contraindicated for families with a history of vio-
lence.1! The two judges on the panel had both employed media-
tion in their courts with encouraging results. 
Prof. Klingbeil spoke eloquently of the toll domestic vio-
lence takes on society and called on the judiciary to intervene 
actively and stop the cycle of violence in families through appro-
priate custody awards. Dr. Kelly added the perspective of a di-
vorce research psychologist and Lisa Lerman that of an attorney 
who has worked extensively with battered women. 
J OINT CUSTODY 
When [joint custody] works, it may be the 
best solution to keep both parents actively and 
amicably involved in the child's life. 
Judge Betty M. Vitousek 
The role of the judge in a custody dispute, according to 
Judge Vitousek, is to minimize trauma to the family and facili-
tate the welfare of the children in a post-divorce setting. Re-
search indicates that it is generally desirable for children to 
maintain extended contact with both parents after divorce.6 To 
effect that goal, a large number of states have enacted joint cus-
tody legislation7 which mandates that custody of minor children 
may be granted to both parents concurrently.8 Whether such 
4. See infra, pp. 631-33. 
5. See infra, pp. 632-33. 
6. J. WALLERSTEIN & J. KELLY, SURYIVING THE BREAK-UP 310-11 (1980). 
7. See, e.g., CAL. CIV. CODE § 4600(a) (West 1983): 
The Legislature finds and declares that it is the public policy 
of this state to assure minor children of frequent and continu-
ing contact with both parents after the parents have separated 
or dissolved their marriage, and to encourage parents to share 
the rights and responsibilities of child rearing in order to ef-
fect this policy. 
8. See, e.g., CAL. CIV. CODE § 4600.5(d) (West Supp. 1984) which reads in relevant 
part: 
(1) "Joint custody" means joint physical custody and joint 
legal custody. 
(3) "Joint physical custody" means that each of the parents 
shall have significant periods of physical custody. Joint physi-
cal custody shall be shared by the parents in such a way so as 
3
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legislation achieves that goal or in fact brings about less desired 
ends was the subject of vigorous discussion by the panel. 
The concept of joint custody gained acceptance by legisla-
tures and courts in the wake of significant social and political 
turmoil regarding women, marriage, sex roles, and parenting. At 
common law, both wife and children were the property of the 
husband and, in the rare event of divorce, custody was awarded 
to the father. This system gave way to legal recognition of the 
mother as primary caretaker of children. The courts protected 
the children's need for the continued nurturing by the mother 
by awarding custody to her, especially when children were "of 
tender age."9 Custody to the mother and reasonable visitation 
rights to the father have been the norm in the United States for 
the greater part of this century. In fact, legal joint custody 
awards have done little to change this pattern on a practical 
day-to-day basis. Joint legal custody often co-exists with sole or 
primary physical custody, usually by the mother. Many judges, 
especially males, have a tendency to award custody based on 
traditional perceptions of gender roles: "A man with a full-time 
job who provides any assistance in child rearing. . . looks like a 
dedicated father, while the woman with a full-time job who still 
does primary but not all caretaking looks like half a mother 
"10 
to assure a child of frequent and continuing contact with both 
parents. 
(5) "Joint legal custody" means that both parents shall share 
the right and the responsibility to make the decisions relating 
to the health, education, and welfare of a child .. 
For a list of states that have adopted joint custody statutes, see Shulman & Pitt, supra 
note I, at 572-73. 
9. See, e.g., Calif. Maternal Presumptionffender Care Years Provision Ch. 930, § I, 
1931 Stats. 1928 (1931) which reads in pertinent part: 
As between parents adversely claiming the custody, neither 
parent is entitled to it as of right; but other things being 
equal, if the child is of tender years, it should be given to the 
mother; if it is of an age to require education and preparation 
for labor and business, then to the father (emphasis added). 
[d. This provision was deleted by amendment in 1972. For general discussion see M. 
Ramey, F. Stender and D. Smoller, Joint Custody: Are Two Homes Better Than One?, 8 
GOLDEN GATE U.L. REV. 559, 562 (1978). 
10. Polikoff, Why Are Mothers Losing: A Brief Analysis of Criteria Used in Child 
WOMEN'S LAW FORUM 
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Consequently, in 90% of cases today, mothers have de facto 
physical custody and children spend certain limited time with 
their fathers. Nevertheless, joint custody legislation by a major-
ity of states and increasing awards of sole custody to the father 
indicate a philosophical shift away from the traditional resolu-
tion of child custody. 
/ 
Because joint custody is ill-defined by law and may refer to 
a great variety of custody arrangements,tl Judge Vitousek em-
phasized the necessity for making joint custody orders as precise 
and specific as possible. A clearly defined joint custody order 
will avoid confusion to the parties as well as to the courts who 
subsequently may have to enforce or modify the order. In the 
following discussion, all speakers assumed some sharing of phys-
ical custody of the child. 
Why Joint Custody? 
According to Judges Galvin and Vitousek, successful joint 
custody is of significant benefit to both children and parents. 
Foremost amongst the benefits which flow to the child is that 
s/he retains two psychological parents. Additionally, the child 
has access to both sex role models, has a minimized sense of loss, 
and is exposed to more than one lifestyle or philosophy which 
may allow him/her to become more flexible and adaptable in 
adulthood. In the event of a family crisis, such as illness or 
death, there may be lessened trauma to the child since there has 
been a continuing relationship with the other parent. Further-
more, children who see their parents surviving divorce and going 
on to function competently as parents and as adults gain the 
confidence necessary to cope with their own crises. Because joint 
custody depends on parental cooperation, it is likely that 
financial support will be maintained and future custody disputes 
avoided. 
Custody Determinations, 7 WOMEN'S RTS. L. REP. 235, 237 (1982)(emphasis added). 
11. Some of the terms which have emerged from various interpretations of "joint 
custody" are: (a) legal joint custody gives both parents the right to make decisions con-
cerning the child's upbringing regardless of the child's living arrangements; (b) divided 
custody refers to alternating sole physical and legal custody between the parents; (c) 
split custody refers to an arrangement where each parent has sole custody of particular 
siblings; (d) joint visitation refers to the situation in which the children remain in the 
family home and the parents take turns residing with them. Shulman & Pitt, supra note 
I, at 544-45. 
5
et al.: Domestic Violence and Custody
Published by GGU Law Digital Commons, 1984
628 GOLDEN GATE UNIVERSITY LAW REVIEW [Vol. 14:623 
As for the parents, joint custody excludes neither partner, 
nor is one burdened with sole care and responsibility for the 
children. It also meets the genuine need of the parent who has 
not been the primary caretaker, usually the father, to be legally 
validated as a parent. 
Dr. Joan Kelly provided additional support for joint custody 
which she derived from her divorce research. Children like it, 
she said, because it gives them a chance to be with, love, and be 
loved by both parents. Traditional custody arrangements, which 
typically consist of four days a month and two weeks visitation 
in the summer with the non-custodial parent, lead to a "thin-
ning out" of the bond with that parent. There seems to be a 
positive correlation between the amount of contact with a non-
custodial father and a child's psychological and social adjust-
ment after divorce. Joint custody gives the non-custodial father 
an opportunity to remain an active parent in the life of the child 
while at the same time, it affords the custodial mother relief 
from the psychological and economic stress of being a single 
parent. 
Much of the misapprehension about joint custody by the 
courts and public alike, according to Dr. Kelly, is derived from a 
widely-accepted but erroneous perception about divorce: that 
people who divorce are unable to cooperate about anything after 
divorce, including child rearing. This perception in turn rests 
upon two false assumptions: (1) that a marriage that has failed 
has done so in every regard; and (2) that the anger present dur-
ing the divorce process will remain unchanged in the years that 
follow. According to Dr. Kelly, research indicates that substan-
tial conflicts vis-a-vis child rearing practices are not present in a 
majority of marriages. Adults divorce for many reasons related 
to adult needs and adult satisfactions. Disagreements about 
child-rearing do not seem to be significant among factors which 
impel couples to divorce. Furthermore, studies show that the 
often intense anger of the divorcing period is dramatically re-
duced within the first year after divorce, and in two years' time 
less than 15% of parents remain intensely or pathologically an-
gry with each other. Joint custody therefore is not only work-
able, in Dr. Kelly's opinion, but, in most situations, beneficial to 
WOMEN'S LAW FORUM 
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all parties. 
Judge Vitousek supported Dr. Kelly's clinical data by ob-
serving that the most striking characteristic of parties who come 
before her for final approval of their joint custody plan is that 
"they are emotionally disengaged as spouses and totally engaged 
as parents." 
Why Not Joint Custody? 
Joint custody is a new and largely unproven experiment in 
structuring family relations. Studies of its effects on children are 
inconclusive, premature, or non-existent. The logistics of joint 
custody are often cumbersome for parents and can be dislocat-
ing for children. In making a custody determination, the judge 
to a great extent shapes the child's future. In order to meet this 
responsibility, the panelists emphasized the need for very care-
ful case-by-case evaluation of families seeking joint custody and 
agreed that a history of domestic violence within a family12 
called for particular attention. 
Judge Galvin suggested that joint custody was not likely to 
be in the best interest of the child when the request for joint 
custody is the result of last-minute bargaining; when one partner 
wants to terminate the marriage and the other insists on joint 
custody as a condition for not contesting the divorce; or when 
one parent wants to reconcile and uses the communication nec-
essary to the exercise of joint custody to attempt reconciliation. 
In such instances, the joint custody issue is used as a bargaining 
tool between the parties and the children become pawns in their 
parents' game. 
Judge Vitousek expressed concern with the motivations of 
at least some parents who request joint custody: "As more 
women are the divorce-initiating spouses, rejected husbands are 
seeking custody from spite, anger, and revenge, who would not 
have been seeking custody otherwise." 
Prof. Klingbeil's primary objection to joint custody was that 
it focuses on the needs of the parents rather than those of the 
12. For a discussion as to whether an award of joint custody is ever appropriate in a 
family with a history of domestic violence, see infra text accompanying notes 16-20. 
7
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children. She perceived this as a manifestation of our society's 
general lack of regard for children. "Joint custody sounds innoc-
uous, even egalitarian, even mature and intellectual," she said, 
"but for the most part it is really harmful to women and 
children. " 
The Need to Reevaluate Joint Custody 
Custody decisions which will effectively protect the best in-
terests of children require careful, methodical, and professional 
investigation and evaluation. To alleviate the potentially harm-
ful effects of custody decisions, Prof. Klingbeil called for in-
creased cooperation between the judicial community and mental 
health professionals. She suggested that joint task groups be 
formed to make child custody recommendations to appropriate 
professional organizations, as well as to legislators. Referral 
panels should be created for the judiciary's use in evaluating 
problematic custody situations. Prof. Klingbeil advocated an in-
creased use of experts in all phases of custody determination, 
especially in families with a history of violence. 
The aggregate of the panel's opinions and reservations sug-
gests a conservative approach to joint custody. Judge Galvin 
provided a possible model for such an approach. Her state, she 
said, was a late arrival in the field of joint custody and perhaps 
had had a chance to profit by the pioneering efforts of others. In 
Ohio, joint custody may be awarded only if both parents agree 
to it.13 Parents must submit their own joint custody plan to the 
court. This plan must be evaluated by a court social worker. The 
court inust then review the plan in light of the best interests of 
the child. There is no presumption that joint custody is prefer-
able to any other form of custody or that it is necessarily in the 
children's best interest. The plan must be in effect for ninety 
days before the court can give it final approval. "The immediate 
role of the court," said Judge Galvin, "is to encourage and facili-
tate the new concept of joint custody . . . where appropriate" 
(emphasis added). 
13. See OHIO REV. CODE ANN. § 3109.04(A) (Anderson Supp. 1982) which reads in 
relevant part: "The court shall not grant joint care, custody and control of the children 
to the parents unless they request the grant of joint care, custody and control .... " 
WOMEN'S LAW FORUM 
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"[T]here is not yet much support within our soci-
ety [for the notion] that ... divorce [is possible] 
without ... killing each other." 
Joan Kelly, Ph.D. 
631 
The adversary system's ability to cope with family law dis-
putes has been much criticized. Dr. Kelly reminded the panel 
that 80% of divorcing couples resolve their differences without 
court intervention, and that the hostilities of the remaining 20 % 
are aggravated by the adversary system, often to the detriment 
of children. "We must avoid making policies and restrictive leg-
islation," she said, "based upon aggression permitted and un-
leashed within the adversary system." 
One alternative to adversarial resolution is mediation. Medi-
ation may be accomplished by: (1) court-connected personnel; 
(2) outside mental health professionals; or (3) groups who are 
organized and paid to serve as mediators. California, for exam-
ple, mandates mediation in all custody or visitation disputes. 14 
Judge Vitousek was much concerned with the prevalence of 
acrimony in the custody and visitation disputes before her court. 
Therefore, she instituted a program by which parties in all such 
disputes are automatically referred to mediation. The parties 
have the choice of working either with a professional mediation 
group or a neighborhood justice center. 
The rate of success in mediating custody/visitation disputes 
has been very high in Judge Vitousek's court. The advantages of 
14. See CAL. CIV. CODE § 4607(a) (West Supp. 1984): 
In any proceeding where there is at issue the custody of or 
visitation with a minor child, and where it appears on the face 
of the petition or other application for an order or modifica-
tion of an order for the custody or visitation of a child or chil-
dren that either or both such issues are contested . . . the 
matter shall be set for mediation of the contested issues prior 
to or concurrent with the setting of the matter for hearing. 
The purpose of such mediation proceeding shall be to reduce 
acrimony which may exist between the parties and to develop 
an agreement assuring the child or children's close and contin-
uing contact with both parents. The mediator shall use his or 
her best efforts to effect a settlement of the custody or visita-
tion dispute. 
9
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mediation are many: it is much less costly both to the state and 
to the parties than litigation; it spares families trauma; it 
teaches the parents to communicate and lay the groundwork for 
resolving future disputes; and there is a very high rate of compli-
ance with orders based on mediation. Additionally, client satis-
faction with mediation is great. . 
In cases of domestic violence, however, resolution through 
mediation is both inappropriate and potentially harmful. Ac-
cording to Lisa Lerman, in abusive situations mandatory media-
tion "divest[s] women of some of the power they might gain by 
having access to the power of the court." Rather than being pro-
tected-as the court would ensure-an abused spouse is easily 
victimized by the process of mediation. The victim's interests 
are threatened by the attitudes of the mediator, by the conduct 
of the assaulting spouse, and by the victim's own response to 
forced confrontation with the batterer. 
Mediation assumes equal bargaining power between the 
parties. In most battering relationships no such balance exists. 
The batterer is in a dominant position by having coerced, intim-
idated, and isolated the abused partner. Furthermore, mediators 
assume that a compromise is possible and therefore tend to 
measure their success by the number of agreements they facili-
tate. For example, mediators often encourage joint custody be-
cause it seems like a compromise between parties who each may 
want sole custody. However, any agreement with the abuser 
which involves continued contact, including joint custody, is po-
tentially dangerous to the abused spouse. 
An abusive spouse tends to deny or minimize incidents of 
violence. The abused spouse tends to feel constrained in the 
presence of the abuser and is therefore not likely to speak out in 
contradiction. It is likely that the mediator will not get a realis-
tic picture of the family's history. In such a case, a misled medi-
ator may pressure the abused spouse into detrimental agree-
ments which are likely to continue the cycle of domestic 
violence. It is unlikely, therefore, that mediation can effectively 
serve the needs of the parties in a battering relationship. 
WOMEN'S LAW FORUM 
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DOMESTIC VIOLENCE 
"[D]omestic violence ... is America's number 
one public health problem." 
Karil Klingbeil, M.S.W. 
633 
Annually, an enormous number of people die or are injured 
at the hands of family members. Four million women are bat-
tered in the United States every year. According to one study 
cited by Lisa Lerman, one in ten of over 2,000 women inter-
viewed had been battered by a husband during the year prior to 
the interview. Children who grow up in violent families often be-
come batterers or victims of batterers. 
Unless alleged by the victim, abuse may be very difficult to 
spot. Intervention by outside authority-judicial or social-is 
hampered by the victim's unwillingness to confront both the 
problem and the abuser. Denying or minimizing the conduct, 
whether battering or sexual abuse, is symptomatic of both vic-
tims and perpetrators. Families tend to cloak themselves in si-
lence with regard to abuse. 
There has been very little research devoted to the effects of 
domestic violence on children. There mayor may not be a signif-
icant distinction in the effect of violence upon children who are 
victims of, as compared to children who are witnesses to, vio-
lence. According to Prof. Klingbeil, studies indicate that among 
children of violent families, boys tend to grow up to be batterers, 
while girls often grow up to be battered. Lenore Walker, a Den-
ver psychologist, found that over 50% of men who abuse their 
partners also abuse their children. An additional 87 % of batter-
ers threaten to abuse their children. Women were eight times 
more likely to abuse their children after being battered them-
selves than at other times. Prof. Klingbeil, together with Dr. 
Vicki Boyd, drew up a psychological profile of the violent family. 
They found that children of violent homes shared certain char-
acteristics such as low self esteem, depression, stress disorders, 
isolation, fearfulness, self-blame, poor ego definition, inadequate 
social skills, feelings of powerlessness, and limited tolerance for 
frustration. These children are at a high risk for suicide, alcohol 
and drug abuse, sexual acting out, and running away. They often 
have poor problem-solving skills and may use violence as a solu-
tion to problems both as children and as adults. 
11
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The Court's Role 
In the past decade, a tremendous increase in public aware-
ness of the incidence of domestic violence has resulted in a flood 
of new legislation authorizing protective orders, increased police 
intervention, broader powers of arrest, and civil remedies for 
battered women. 
Courts are in a position to intervene and cut off cycles of 
domestic violence in several ways: by enforcing existing civil and 
criminal sanctions, and by making appropriate custody awards 
where there has been abuse. Courts have a further responsibility 
to communicate to the public the availability of sanctions and 
protections. Abused spouses tend to be passive and fearful. Re-
sort to the courts often exposes them to danger from a retali-
ating spouse. Victims of domestic violence need to be en-
couraged to prosecute the abusive spouse and they need to be 
reassured that they will be protected from further battering. 
Judge Galvin suggested that if victims of domestic violence 
are to be effectively served, they must be guaranteed: 
(1) No charge for court costs; 
(2) A procedure which does not require an attorney; 
and 
(3) An immediate (same-day) hearing. 
Judge Galvin observed that the Ohio abuse prevention law 
is very broad. The statute 111 protects spouses, former spouses, co-
15. OHIO REV. CODE ANN. § 2919.25 (Anderson 1982): 
(A) No person shall knowingly cause or attempt to cause 
physical harm to a family or household member. 
(B) No person shall recklessly cause serious physical harm to 
a family or household member. 
(C) Whoever violates this section is guilty of domestic vio-
lence, a misdemeanor of the first degree. If the offender has 
previously been convicted of domestic violence, domestic vio-
lence is a felony of the fourth degree. 
(D) As used in this section ... 
(1) "Family or household member" means a spouse, a 
person living as a spouse, a former spouse, a parent, a 
child, or another person related by consanguinity or af-
finity who is residing or has resided with the offender. 
(2) "Person living as a spouse" means a person who is 
living with another in a common law marital relation-
ship or who is otherwise cohabiting wit~ another. 
WOMEN'S LAW FORUM 
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habitants, former cohabitants, and children. It protects against 
both acts and threats of physical violence. Violation of the stat-
ute can result in revocation or restriction of custody or visitation 
rights for the batterer, court-ordered counseling, and even prop-
erty determinations. 
The Ohio statute's most controversial and perhaps most ef-
fective provision is the same-day ex parte eviction of the abusive 
spouse. Judge Galvin's court utilizes "domestic violence kits" 
which ease the administrative difficulties of providing a same-
day hearing. The abused party comes in, fills out the petition for 
eviction, and comes before the court for a hearing which takes 
approximately five minutes. A pre-printed judgment form per-
mits the petitioner to leave the court with a copy of the judg-
ment in hand. The order is immediately entered into the police 
computer so that, if needed, the police have the authority to 
help evict the abusive party. To ensure due process to the bat-
terer, there must be a second hearing within seven days and no-
tice to the respondent. 
Prof. Klingbeil offered additional suggestions as to how the 
judiciary might improve its response to the problem of domestic 
violence. She suggested that it make greater use of the informa-
tion on domestic violence gathered by the mental health profes-
sion, and proposed that the two professions work together to es-
tablish minimum standards for diagnosing and intervening in 
cases of domestic violence. She suggested that courts use experts 
extensively in (1) identifying battering and other forms of vio-
lence; (2) determining the effects of violence on children; and (3) 
diagnosing and treating family members. Dr. Kelly and Prof. 
Klingbeil both pointed out the court's tremendous power to pre-
vent future violence by ordering mandatory treatment programs 
for batterers. 
"Courts have a responsibility to help stop violence in fami-
lies." (Lerman) The use of streamlined procedures, such as those 
used by Judge Galvin, together with some of the mental health 
approaches suggested by Dr. Klingbeil, may provide a partial 
answer to the continuing tragedy of domestic violence. 
13
et al.: Domestic Violence and Custody
Published by GGU Law Digital Commons, 1984
636 GOLDEN GATE UNIVERSITY LAW REVIEW [Vol. 14:623 
DOMESTIC VIOLENCE AND CUSTODY 
"Custody has developed without the acknowl-
edgement of the epidemic of wife abuse. . . or its 
impact on children." 
Lisa Lerman, Attorney 
Joint Custody in the Context of Domestic Violence 
The very structure of joint custody, whether it be shared 
physical or merely shared legal, requires that the parents remain 
in communication and contact with one another. Where a spouse 
or child has been battered, such contact may provide the bat-
terer with further opportunities for abuse. Such continued abuse 
will impair the battered spouse's ability to function as a parent 
and is likely to have long-lasting detrimental effects on the 
children. 
With the exception of Alaska16 and Illinois,17 state statutes 
do not specifically require that a history of violence in the home 
be considered as a factor in custody determinations. Most juris-
dictions, including those with a joint custody preference, give 
the court broad discretion to award custody based on the best 
interests of the child. IS 
In determining the best interests of the child, courts con-
16. ALASKA STAT. § 25.20.090 (Michie 1983) which reads in pertinent part: "In deter-
mining whether to award shared custody of a child the court shall consider ... whether 
there is a history of violence between the parents." 
17. See ILL. REV. STAT. ch. 40, § 602(a)(6) (West 1980), which reads in pertinent 
part: 
The court shall determine custody in accordance with the best 
interest of the child. The court shall consider all relevant fac-
tors including ... the physical violence or threat of physical 
violence by the child's potential custodian, whether directed 
against the child or directed against another person but wit-
nessed by the child. 
18. See, e.g., CAL. CIV. CODE §§ 4600(a)(b) (West 1983). Section (a) reads in perti-
nent part: "In any proceeding where there is at issue the custody of a minor child, the 
court may, during the pendency of the proceeding or at any time thereafter, make such 
order for the custody of the child during minority as may seem necessary or proper."; 
section 4600(b) provides that "custody should be awarded ... according to the best 
interests of the child." 
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tern plating a joint custody decision cannot ignore history of do-
mestic violence in the family. It is necessary for the court to dif-
ferentiate between two distinct patterns of domestic violence 
when considering an award of joint custody. First is the single 
episode of violence by the rejected spouse, triggered by the 
stress of the divorce decision. Unless this single incident is of 
extraordinary severity, it should not automatically preclude joint 
custody because it may not affect the children's future welfare 
or impair the parents' ability to cooperate in child-rearing after 
divorce. Second is chronic cyclic abuse which may have charac-
terized the couple's relationship for years. This type of abuse 
must be carefully evaluated by the court in order to determine if 
such a couple can under any circumstances exercise joint cus-
tody in the best interest of the child. 
In making a decision regarding joint custody in a family 
with a history of domestic violence, courts may want to consider 
research from the mental health field. According to the profile 
on violent families developed by Dr. Boyd and Prof. Klingbeil, 
the batterer is characterized by extreme insecurity, poor commu-
nication skills, and the need to control others. When the bat-
tered spouse leaves and files for divorce, the batterer becomes 
very angry at losing control over someone s/he has dominated 
for years. Dr. Kelly's divorce research indicates that if there has 
been a history of violence in a marriage, the abused spouse is at 
far greater risk after separation than before. A joint custody or-
der in such a case forces the abused spouse into a continued re-
lationship with the abuser. 
The motives of the batterer seeking joint custody are sus-
pect. The batterer may be seeking revenge on the divorcing 
spouse, to control the divorcing spouse through the children, or 
to use the communication incident to joint custody to learn the 
whereabouts of the family. Once the batterer regains contact 
with the family, abuse is likely to continue. 
The effect on the children is likely to be negative. I9 Sexual 
abuse of children often coexists with battering behavior. Prof. 
Klingbeil commented that one in four female children who have 
reached the age of sixteen will have been sexually molested and 
19. See generally discussion on Domestic Violence, supra pp. 633-36. 
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one out of six or eight male children will have been molested by 
the time they are eighteen. By permitting joint custody, then, 
courts may be allowing both battering and sexual abuse to 
continue. 
In addition to clinical data on the potential of continuing 
violence in a joint custody situation, it is important for the court 
to consider the stated wishes of the children. Dr. Kelly's experi-
ence indicates that when a child or spouse has been abused dur-
ing a marriage, the children want either no contact or extremely 
limited contact with the abusive parent. Children who want to 
continue to see a battering parent want to do so in a safe way. 
This may be achieved by structuring supervised visitation and 
granting protective orders.20 
CONCLUSION 
Courts need to take a closer look at the significance of do-
mestic violence in making joint custody determinations. The 
proper focus must be the potential effect on the children rather 
than the conduct of the parents. Not all victims or witnesses of 
family violence are irrevocably damaged. Not all violent parents 
continue to abuse once the marriage relation is severed. How-
ever, as indicated by Judge Galvin, this area must be ap-
proached with caution. 
The court can only protect the best interest of the child by 
examining all factors relevant to the circumstances and relations 
of family members. Because of its potential for long range harm, 
domestic violence must always be considered in a custody 
decision. 
M. Kara* 
20. See, e.g., CAL. CIV. CODE § 4601.5A (West 1983): 
The court shall consider whether the best interests of the 
child require that any visitation granted to that parent shall 
be limited to situations in which a third person, specified by 
the court, is present. The court shall include a consideration of 
the nature of the acts from which the parent was enjoined and 
the period of time that has elapsed since that order in its 
deliberations. 
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